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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON. D.C. 20503 


Septenber 17, 1984 

LEGISLATIVE "referral MEMORANDUM 












i 

Ku 


TO: 


Department of State 
Department of Commerce 


mmi LIAISON 


United States Trade Representative 
Department of Defense 
National Security Council . 

Central Intelligence Agency 
Department of Transportation 
Department of the Treasury 


SUBJECT: Justice letter on substitute bill for H,R. 5613, the 

Prohibition Aganist the Training or Support of Terrorist 
Organizations Act of 1984." 


The Office of Management and Budget requests the views of your 
agency on the above subject before advising on its relationship to 
the program of the President, in accordance with Circular A~19. 

Please provide us with your views no later than 
September 21, 1984 



Enclosures 

cc: D. Spevacek 

R. Neely 
A. Curtis 
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Honorable David Stocknan 
bii<:ci.cr f Oilice ci i'-cina^c-inent 
arid Eudcji't 
l.'anliiricjton , D.C. 

Doc;r !!r. Stocknan: 

Thin in in rcoponne to your request of. Auqunt j. :9P4 
, . V, Dopr.rtnent of Justice concerning the draft' 
bi^^ emending the State Department • e Bccic Authorities Act ~i- 
IP our understanding that the Department of State is 
circulating this draft on behalf of the House Foreign Af fr i -f 
.mr.itteo (HFAC) stair an a porrib2e substitute te 
^he Prohibition Against the Training or Sunnerr o" 
Orqanirat:or.r. Art of IDS/." The Department o- ourt^re 
concerns anc. guestienr- about this draft bill "" 

?-orvz.ce5: . ” . ‘ " * ■ 


Alt hough ^v;e appreciate the difficulty of deveioninq an 
^cc.eptdolo alternative- to the approach taken in the services 

^ President to tht^ Congress (H.P.. 5613), 
o bFAC pta_- craft appearf^ to us to contain numerous nol-cy 
c.t:c teclinica. problems. The draft in our iudgment v/ill'aHa?- 
• concerns that were raised about H.D. 5^3 

11 - che Congress and by the public. The draft does -ct contain 
a .inoirgs and purposes section. The definitions aro 
.^r.su,^^3.cient . The e.rsift lacks the various safeguards tha^ »"a”o 
oc-e.n bunt during recent yeais into conparable if'cirla- 
ticn, such as the Arms Ennort Control /^ct f c ^ 15 ' 

et cog.) the Fnport Adrini stration Act (SC Apn. U.fVc. //'oi 
‘"-c the International Emergencies Fov;ers Act 
(50 L.5-..C. 1701 cgt pof;.). Th<; aljper.ce of clear fined’-'or a-J 
purpnres to guide the Proridenf p cUpcretion, tin; inadecuac-- o - 
the present cyoinitionr, and the non-i ncorpr.vat ion of ti-e ' 
p:oceoura^ sa . ,;guarr!c found in comparable l,a\;r im.ke th.- d-' -'^ 
pubijecl to a. serious clvllonne c;-. v.-cu.-nes-^ ?-d"c^hV-'' 
const itutionrj oround'^. ‘ <- -in . 
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<.h*. order to Implement the draft it might reoulro 

the creation of a substantial bureaucracv to eeJirKi < .if 
required regul.tlone, determine 5h« .exiles ll"' 

unless the regulations eliijt Certain 
foreign governments, such as our NATO al^^s -nv ^ 
American person or firm providing the covered eertrioa * ». ^ 

working for a military, intelligeLe, o^pouL a^ncrof^^ 
foreign government would be reauired tn * 

proposal could impose consld”r\blf’.^d “eeStSsS itr^enV uZ"‘ 
legitimate American business and may adversely affect 

Ts^/iVi ^ 

cL^ TH'sW f 

HFAC^8taff^d^**'ft“*“““^®' ’■o*^*cili*i^te^*furt^^ 

we are forwarding under separate cover a list 

.«£. s.!s sssr' 

?Se“ort?nrS«lt" “ j‘un'e"^e?Sr"°’""“- ^ " S^iail^or 

• Sincerely, 

(Signed) Roben' A. McConneii 


Robert A. McConnell 
Assistant Attorney General 


/ 
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— Concerns and Questions of the Department 
of Justice About the House Foreign Affairs Conunittee 
Staff Draft Bill to License the Provision of Services 


What problem in the Working Draft of June 8, 1984, except 
perhaps designation, does this draft bill purport to cure? 


Why are there no findings in the draft bill? V7hy is there 
no statement of purpose? 


Is the draft bill intended to apply to activities of the 
U.S. Government? If so, should it? 


VJhy was the forfeiture provision of H.R. 5613 not included? 

Why wasn't the special venue provision for 
extra-territorial violations contained in H.R. 5613 included? 


Isn't there a need to define "foreign government" and to 
ensure that it covers the local, state, and national 
components of the foreign government? 


Why wasn't the definition of "intelligence agency" in 
H.R. 5613 used? 


Why wasn't the definition of "national of the United 
States" in H.R. 5613 used? 


Why wasn't the definition of "permanent resident alien of 
the United States" in H.R. 5613 used? 


Should "United States" be defined in terms of its use in 
the geographical sense? What about using the definition of 
"State" in H.R. 5613? 
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Why was the distinction in H.R. 5613 between "United States 
private entity" (i.e., victims) and "United States person" 
(i.e., supplier of the services) dropped? Why are foreign 
contractors of the U.S. Government and foreign employees of 
the U.S. Government no longer protected? 


Is there to be judicial review of any of the regulations? 
If so, when can such review take place? In a civil proceeding? 
In the actual criminal prosecution? 


Is there going to be a mandated periodic administrative 
review of the licensing regulations to ensure "currentness?" 


V7hy is there no mechanism to ensure consultation within the 
Executive Branch in establishing the licensing regulations? 


Is the rulemaking process going to be subject to the 
Administrative Procedures Act (APA) ? 


Are individual license applications going to be subject to 
the APA? 


What agency is supposed to investigate violations, of the 
proposed Act? 


Why is there no emergency exception to the thirty day 
notification to Congress on new or revised regulations? 


Why is there no specific coverage of conspiracy and false 
application violations in subsection (d) to ensure the enhanced 
penalties for such violations? Shouldn’t there be an attempt 
provision? 


Why isn't the solicitation and recruitment provision made 
part of the criminal provisions in subsection (d) ? Is it 
really intended to require a license to solicit (e.g., need a 
license to put an ad in a magazine) ? 
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Why is - the draft bill still tied to international 
terrorism? Doesn't this invite the challenge of licensing 
"good" terrorists and denying licenses to "bad" terrorists? If 
the concept of "international terrorism" is to remain in the 
draft bill, shouldn't it be defined? 


Why are groups and factions still included? (They provoked 
the most concern.) Are we going to require American citizens 
or our resident aliens to get a license to serve with the 
"contras" or other factions? 


Are we going to require licenses for "serving in or with" 
the military, intelligence, or police agencies of all 
non-U. S. governments? Including our NATO allies? Or are we 
going to designate only certain countries or groups for which 
you need a license? How do you determine such countries or 
groups? Isn't this just another form of "designating?" 


Who is going to describe the regulated services? How broad 
will these services- be? Must they- directly relate to a 
terrorist event? Will they apply to ^1 foreign governments or 
only to specified foreign governments or groups? 


Are the proponents of the draft aware that a successful 
criminal prosecution under it would entail proof that the 
defendant intentionally avoided compliance with his legal duty 
(i.e., need for a license) of which he had at least a general 
awareness? 


Why has the rulemaking authority been raised to the level 
of the President instead of the Secretary of State? Can the 
President delegate the authority? 


Should there be a provision to void any existing contract 
in violation of any new or revised regulation when the 
regulation becomes effective? Should there be a provision that 
specifically precludes any liability against the U. S. 
Government for terminating such contracts? 
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